
T
he practice of medicine is
arguably as much a legal exer-
cise as it is medical. The long-
standing reminder of this
often unhappy union perhaps

is best stated in one word: malpractice.
A symbolic thorn in the sides of physi-
cians—whether they have dealt directly
with legal suits or not—malpractice
appears to be on the rise in the United
States, along with physicians’ growing
concern about it. And yet, although
medical malpractice is a legitimate cause
of added stress and worry, it does not
encompass the full spectrum of poten-
tial medicolegal pitfalls that practicing
physicians may face. 

Physicians can easily find themselves
embroiled in other legal entanglements.
Often, these problems result from sim-
ple oversights and actions that seemed
trivial at the time. Below we will take a
closer look at eight of the more com-
mon legal pitfalls of medical practice
and examine practical ways in which
physicians can avoid legal action wher-
ever possible.

Tail Coverage 
Tail coverage is just a small, but impor-
tant example of the importance of mal-
practice coverage, says Daniel Bernick,
JD, MBA, Vice President and Principal
of The Health Care Group, Inc. in
Plymouth Meeting, PA. Like many
aspects of medical practice, insurance
has come to represent a complicated
field full of intricacies that may ensnare
doctors who switch practices or leave a
group practice and start a new one. Mr.
Bernick explains that an insurance “tail”

is necessary for “claims made” policies.
Without the tail purchase, “claims
made” coverage only covers the doctor
when both the malpractice incident and
the lawsuit occur within the policy peri-
od. If the malpractice incident occurs
during the policy period, but the law-
suit comes afterwards, the doctor has no
insurance protection, unless he/she buys
the tail. The tail covers post-policy peri-
od lawsuits. 

Although tails are often costly (up to
one to 1.5 times the annual premium),
Mr. Bernick believes they are worth
every dime. “You wouldn’t consider
practicing without malpractice insur-
ance,” he notes. “‘Tail’ coverage is part
and parcel of that essential coverage.”
Because it is so important, some states,
such as Pennsylvania, will revoke a
physician’s medical license if s/he does
not purchase tail coverage when needed,
Mr. Bernick notes.

Coding Cautions
One of the greatest legal risks in medical
practice, coding can become a great
source of frustration for practitioners
and staff members. Problems of coding
may range from upcoding to coding
erroneously. If a commercial claim is
coded incorrectly, the practice is subject
to recoupment claims for the carrier.
These recoupment claims can be sub-
stantial if the coding error is repeated
again and again, as is typically the case.
The stakes are even higher with
Medicare patients. In addition to
recoupment claims, fines/penalties and
interest may be assessed for such “false
claims.”

When it comes to correctly coding
medical procedures, each physician or
practice will have different methods
that may work. Generally, though, Mr.
Bernick recommends an initial chart
audit of 10-15 charts for each doctor to
identify each physician’s coding miscon-
ceptions and documentation lapses. The
results of this audit should be used for
an “in-service” seminar for physicians
and billing staff, so that each can learn
the flaws of current methods and cor-
rect them. The audit should be repeated
at six months to identify any lingering
or residual problems and then annually
thereafter. This internal audit process
forces physicians and staff to stay up-to-
date on coding issues and nips billing
problems in the bud before the error is
repeated again and again. 

Apart from these organizational
check-ups, Mr. Bernick suggests making
minor tweaks wherever possible, such as
monitoring new staff members or physi-
cians to ensure that they comply with
your standards of coding. “Whenever
new doctors or staff members come
aboard, you have a great opportunity to
emphasize your established coding sys-
tem to the entire staff as well as learn
about methods to adjust it to the chang-
ing rules and standards of coding,” Mr.
Bernick notes. Maintaining a receptive
attitude toward the often frustrating
pace of changes is essential for keeping
up with that curve.

Mr. Bernick also stresses the impor-
tance of good, clear documentation in
the patient’s chart. One of the more
common problems occurs when physi-
cians or staff members code correctly
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but don’t document sufficiently. “The
saying is, ‘if it isn’t documented, it did-
n’t happen,’” says Mr. Bernick, “and
that’s exactly the way the government
will view it. Without adequate docu-
mentation, it’s as is you are billing for
services you didn’t render—the classic
‘false claim,’” he says.

Limited Liability Practice Entities
Mr. Bernick recommends using either a
corporation or a limited liability compa-
ny (LLC). By law, no corporation or LLC
can protect the doctor against his own
individual malpractice. That is what mal-
practice insurance is for. However, the
corporate or LLC shield is effective in
protecting against liability for acts and
omissions of partners and employees, as
well as general liability (e.g. slip and fall
claims). Of the two entities, an LLC
requires less paperwork (corporate resolu-
tions, Board minutes, bylaws, etc.), but it
does require the doctors to pay estimated
tax, which is an inconvenience, and
requires personal spending discipline. By
contract, the shareholders of corporations
are also employees, so normal W-2 with-
holding applies. 

Mr. Bernick explains that a regular
mistake that physicians make is signing
their names personally on contracts and
other legal documents, rather than
as the president of the company.
“This probably occurs because
there are so many various
instances throughout a day
in which the physi-
cian’s signature is
r e q u i r e d , ”

says Mr. Bernick. For example, a doctor
may simply sign her or his name, fol-
lowed by “MD” when signing a lease for
equipment, devices, or even an order for
office pens. In these situations, vendors
can file claims made on individual doc-
tors meaning that the individual doctor,
not the practice, is liable and more vul-
nerable should any issues about agree-
ments or other details arise. “It is
extremely important that physicians
document all leases and other items
requiring signed consent in the name of
the corporation rather than individual-
ly,” he observes. 

Employment and Firing
Numerous state and federal laws are in
place to protect employees. One of these
is the federal Fair Labor Standards Act
(“FLSA”), commonly referred to as the
“wage and hour law.” The FLSA provi-
sion that tends to be most frequently
violated by medical practices, in Mr.
Bernick’s experience, is the prohibition
against “comp time.” This is when a
“non-exempt” (non-professional, non-
managerial) employee works more than
the required 40 hours in one week and
takes the excess off in the next week so
that the employer does not have to pay

time-and-a-half for the excess
hours. “Oftentimes,

physicians will offer
‘sunshine’ hours
instead of time-and-

a-half, or suggest
that an employ-

ee who works
extra in one

week can work less next week,” says Mr.
Bernick.  

Many employers still (wrongly) be-
lieve that this is legal, says Mr. Bernick,
and the potential liability for repeated
violations can add up to thousands of
dollars. Even when employees like and
want comp time, it should not be
offered, since the comp time rules of the
FLSA cannot be waived by worker
agreement.

Often the issue comes to a head
when an employee is being terminated
involuntarily and is looking for a way to
seek revenge. He or she consults with an
attorney, and then demands big dollars
for past comp time violations, even
though he or she previously enjoyed the
time off. 

Physician employers should also be
careful not to permit any jokes or other
inappropriate remarks in the office
regarding race, sex, national origin, or
religion, and, of course, should not dis-
criminate on the basis of such criteria.
Failure to do so is a sure way to incur
major liability under the federal and state
laws. 

Disability is another sensitive issue; be
sure to consult with an attorney before
terminating the employment of an
employee who might claim that s/he was
terminated because of a disability, as the
Americans with Disabilities Act affords
employees considerable protections. Be
especially careful when terminating the
employment of a pregnant employee.
Even if the employee is incompetent, her
pregnancy is a complicating factor that
may spell liability for the employer on the
basis of sex discrimination. Be sure to
consult with a qualified attorney before
taking action in such situations, says
Mr. Bernick.

Credentialling and 
Provider Numbers
Practicing physicians rarely forget to
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update their own personal information if they change
providers, but they may encounter problems when it comes to
other physicians at their practices. “Some practicing physi-
cians run into problems when they want a new doctor to start
on a certain date, whether or not she or he is fully credentialed
by the practice’s important carriers,” Mr. Bernick says. The
temptation is to bill the new doctor’s services as if rendered by
the established, senior physician until the new physician gets
his or her own numbers, but this exposes the practice to fraud
claims, especially with respect to Medicare. 

Get the paperwork started early, says Mr. Bernick, and even
delay the doctor’s start date if necessary if credentials have not
yet been obtained for a major carrier. 

Anti-kickback Laws
Specialists often derive substantial referrals from general
practitioners and family practice doctors. Mr. Bernick urges
caution when entering into agreements with these referral
sources regarding rent or other compensation. For instance,
if a neurologist rents space from a family practitioner who
refers to the neurologist, and the rent paid is more than fair
market value, the OIG (Office of Inspector General) could
claim that the neurologist is paying kickbacks for referrals,
via the excess rent. 

Conversely, if the family practitioner is renting from the
neurologist, and the rent is too low, the OIG could argue
that the neurologist is offering a rent subsidy in exchange
for referrals. All such lease or other compensatory relation-
ships should be in writing and be reviewed by a health care
attorney for compliance with federal anti-kickback rules,
the Stark law, and applicable state law fee-splitting rules,
Mr. Bernick notes.

Just Business
For physicians, the daily pressures of running a well-oiled
practice extend beyond the medical and into the territory of
the legal. From employee management to documentation,
all aspects of a medical practice must adhere to a strict legal
code. 

According to Mr. Bernick, an increased awareness of the
relationship between medical and legal components of med-
ical practices will aid in identifying areas that require atten-
tion in your own practice. This awareness may also enable
physicians to better anticipate and therefore prepare for or
avoid medicolegal conflicts so that doctors can focus their
interests more appropriately on the medical care of their
patients. PN
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