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igraine is one of the few medical conditions that is
as perplexing as it is pervasive. Generally speaking,
ailments that affect a wide swath of the population
(e.g., infections) are rather simplistic in their
pathophysiology, classification and treatment. Not

so with migraine. Its prevalence is complicated by its variance,
with migraine sufferers reporting dozens of different symptoms
and presentations, and an equally complex array of classifications
in the ICHD criteria. There’s also the possibility that migraine
symptoms are a secondary headache indicative of a distinct and
potentially fatal pathology, which is unlikely but still must be
considered. And after a diagnosis is made, there remains the
chance of unacceptable adverse effects from medical therapy or an
untoward interaction with another drug.

Neurologists, of course, already know this. It’s the patient who
is often shocked when he or she finds out how complex a condi-
tion headache really is. Undermining the well-reasoned and sci-
entifically sound information they receive from physicians,
patients are likely to hear—and grossly overestimate—horror sto-
ries from friends and relatives about someone who heard of some-
one who died from a tumor. These patients will insist on MRI
scans to be sure that a similar fate will not befall them, even if it’s
clear to the trained medical eye that this is impossible. This is to
say nothing of the malpractice lawyers who prey on the uncer-
tainty from this confusion and are as easy to find as a search on
the Internet; even if the neurologist does everything by the book,
some patients may seek legal representation.

Migraine management may seem like a medicolegal minefield
when one considers the complications that can ensue and the
inherent complexity of the condition. The complications are so
insidious that the anecdote of a physician ordering neuroimaging
for a migraine presentation when there’s no reason to suspect any-
thing unusual in the findings is an oft-cited example of defensive
medicine. Nevertheless, if physicians were the sorts to let a little
risk deter them from helping people, they wouldn’t have made it
through their residencies. It may be impossible to prevent lawsuits
in a country where literally anyone can be sued for anything, but
it is possible to protect yourself if it does happen. In this article,
two headache experts from Texas, which was the largest medical
liability crisis state before it enacted tough medicolegal reforms,
offer advice on how neurologists throughout the nation can treat
these patients without compromising care or being too defensive. 

Treating Each Visit Like the First
Stuart Black, MD, Medical Director of Dallas Headache
Associates, says that because headache is a common symptom
that could represent a number of pathological circumstances, the
most important part of the assessment is to listen carefully to the
patient’s description of their symptoms when taking the history.
The key, he says, is to ask about new onset of headache or any
changes in the symptomotology. Assuming that the migraineur
has no other medical problems, he says, can lead to a misdiagno-
sis or cause the neurologist to neglect a change that could indicate
the development of another, more serious condition.
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“Migraine may be the primary condition, but there could be
a second condition with a secondary headache symptom,” says
Dr. Black. “Just because someone has a migraine doesn’t mean
they can’t also have a brain tumor. You’ve got to listen to the
patient. It’s important to get a history each time and listen to the
complaint carefully, and note any changes or anything new.”

This is particularly true for headache specialists who usually
see the patient through the referral of a primary care physician.
Due to decreasing reimbursement rates and the rising costs of
doing business in the medical profession, Dr. Black says these
physicians are under pressure to fit more patients into their sched-
ules, reducing exam time. This is also true when nurses and PAs
take the history as they are not likely to have the proper training
to ask the pertinent questions needed to elicit a differential diag-
nosis of a migraine. “When you’re spending less time with an
individual, your history my not be as thorough,” says Dr. Black.
Also, be sure that you confirm with the patient all information
collected by a nurse or PA; some lawyers may play up the dispar-
ity in training between a physician and a PA or nurse.

To make sure he gets all the information he can, Dr. Black’s
office mails patients a thorough questionnaire before the appoint-
ment. He says that about 90 percent of patients remember to
bring this in with them because they are often desperate to tell
someone everything about their symptoms. “It’s important to
give the patient an opportunity to tell you, in their own words,
what they feel,” he says. “It gives the physician more insight.” It
would be well worth your time to develop one of your own, either
to be mailed to patients or a brief, one-page version to be com-
pleted in the waiting room. However, these tools only provide an
introduction; it’s up to the clinician to obtain a thorough history. 

Reassurance and Insurance
Once the diagnostic work-up is done, it will usually be clear
whether or not imaging is warranted. The physician will have his
or her expertise, experience and consensus data to back his or her
decision. Patients, however, will only have what they learned
(often erroneously) from mainstream health media, medical TV
dramas, and concerned friends and family members. You may not
determine that the effort and cost involved with diagnostic imag-
ing is warranted, but if patients are aware that aneurysms and
brain tumors are a possibility, no matter how remote, they may
have their own ideas of what could be causing the headaches. 

Randolph W. Evans, MD, Chief of Neurology at Park Plaza
Hospital and Clinical Associate Professor at Baylor College of
Medicine in Houston and author of The Handbook of Headache
2nd Edition, says this happens so often he is considering doing a
study on how commonly an underlying pathological cause is
determined when MRIs are ordered for a headache patient. He
says he would also like to find out the underlying motivation for
the imaging: how often are scans ordered because the neurologist

suspects an underlying cause, or is the physician only doing it for
legal protection? This latter point is pertinent because even the
absence of symptoms of an underlying pathology doesn’t mean a
scan wouldn’t reveal an incidental or unrelated finding. Although
the odds of this are akin to being struck by lightning, it will put
the physician in a hard-to-defend position if it does happen.

Even if it’s clear from a clinical perspective and a consensus of
the existing evidence that a scan is not warranted, patients will
sometimes still have anxieties. “Some patients need more reassur-
ance than others,” says Dr. Evans, noting how it’s important to
explain why imaging is warranted not only to the patient but also
to any family members who have ventured their own diagnosis
and are questioning your decision. In these situations, Dr. Evans
says a patient’s tendency to insist on neuroimaging seems to cor-
relate with the amount of coverage they have from his or her
managed care payers. “When a patient has a deductible and a co-
pay, it’s a miracle how easily they are reassured,” says Dr. Evans.
“Far more easily than when they have full coverage.” 

Whatever the physician decides—and there may be cases
where the physician orders a scan not only to reassure the patient
but also himself—Dr. Evans says it’s important to address the
patient’s concerns. “If you don’t address a concern, they will shop
around until they find a doctor who will,” he says. “They’ll shop
around with other specialists and they may end up getting the
scans from someone else or even different diagnostic tests per-
formed for non-migraine conditions.”

Although there are guidelines for when imaging is appropri-
ate (see Table 1), both Dr. Evans and Dr. Black say these often
cannot be used as a legal justification for not doing a test. Dr
Evans says that although guidelines do not call for imaging for
incidental migraine, their liberal nature makes them easy for
defense attorneys to distort their impact to a jury with little med-
ical knowledge. Dr. Black points out that the guidelines “are just
guidelines, not practice parameters,” since each patient’s unique
circumstances at presentation dictate the best course of action.

Ready for a Close-Up
The physician ultimately makes the choice about whether or not
to send the patient for imaging, but even in situations where you
can venture an educated guess about what the scans will show the
referral isn’t the end of the decision. There are potential pitfalls to
avoid between the time the scan is ordered and when the neurol-
ogist is either holding the films up to the light box or peering into
a computer screen to decode a digitally recorded image. Failing to
be sure the imaging process goes smoothly can expose the physi-
cian to the risk of litigation. 

For instance, Dr. Evans says even the length of time between
when the scans are performed and when they’re read can lead to
a problem. “If the scans are done on Friday afternoon but they’re
not read until Monday morning and the neurologist spots a prob-
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lem, that could lead to a lawsuit,” he says. This is particularly a
problem for the headache patient who presents to the ER, accord-
ing to Dr. Black. Since a headache is a presenting symptom of a
wide range of conditions, including ICH, stroke, arterial dissec-
tion and aneurysm. So while few would disagree that a patient
who suffered from thunderclap headache should be imaged, Dr.
Black says that when the findings do not indicate an urgent
pathology not enough ER physicians do what they must to main-
tain continuity-of-care. This means that if they do not contact
and follow up with a primary care physician or neurologist to
make sure the patient is now being taken care of, then they could
still have a legal responsibility to the patient. 

This concept carries over to the outpatient clinic when the
neurologist orders a scan. Dr. Black says it’s the responsibility of
the physician who ordered the test to be sure to account for it.
Specifically, this means knowing: (1) Was the test done?, (2)
Where was the test performed?, and (3) Where is the report?

Dr. Black says staffers assigned to follow the patient should
have a standardized process of what to do between the time the
referral is made and when the report is back in the physician’s
hands. “There’s got to be a mechanism in place when the test is
scheduled,” he says, adding that failure to do so can be legally be
interpreted as a lapse in the physician’s care. “Due diligence dic-
tates that you must make sure the test is done.”

This can be particularly difficult in these days of managed-care
mazes, says Dr. Black. He says it’s not uncommon for patients to
find out the imaging center you recommended is not covered by
the HMO, which means the patient will need a new appoint-
ment at another center. Others may demand preauthorization for
the test, a hassle that is becoming annoyingly common for expen-
sive procedures like neuroimaging. “It’s gotten harder with all the
managed care issues,” says Dr. Black. “Sometimes patients get lost
in the shuffle of who ordered what and where and who will pay
for something and who won’t.” 
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In The Handbook of headache 2nd Edition,
Randolph W. Evans, MD recounts this real-
life case as an example of how common-
place medicolegal risks are in migraine treat-
ment. Taking the most clinically appropriate
course of action may not be enough to
defend you from a lawsuit:

The patient was a 26-year-old woman
who was 12 weeks pregnant with twins fol-
lowing in vitro fertilization. She was admitted
to the hospital with a severe right nuchal-
occipital and parietal pressure headache,
with nausea and vomiting present for seven
days. She had daily headaches for the previ-
ous three months but no fever or systemic
symptoms. She was given IV morphine and
promethazine without help. She has a histo-
ry of recurring, generalized throbbing
headaches with nausea, vomiting, and light
and noise sensitivity lasting for three to four
days for the previous eight years. The fre-
quency was about three times per month for
the last two years until the onset of daily
headaches. The neurologic exam was nor-
mal.

A MRI scan showed a probable neoplasm
of the right cerebellar hemisphere with
severe mass effect and hydrocephalus due
to obstruction of the aqueduct of Sylvius.
However, the patient was seen in the after-
noon and the scan was not done until the
next morning. Dr. Evans could have been

sued if the patient herniated before then, he
says.

Her pregnancy also makes the diagnosis
difficult as well as the course of therapy,
since treatment decisions may be complicat-
ed by involvement from the husband, moth-
er, mother-in-law and other family members.
There are specific secondary causes of
headache that should be considered in such
a patient and certain conditions with an
increased risk. Although pregnancy does not
increase the odds of developing a tumor,
pseudotumor cerebri can develop or worsen
and meningioma may increase in size during
this period and regress postpartum. There is
also an increased risk of cerebrovascular dis-
ease during this period.

The patient was started on dexametha-
sone and underwent a ventriculoperitoneal
shunt. Two days later she had a craniotomy
and resection of the neoplasm with clean ori-
gins. A microscopic examination revealed a
pilocyric astrocytoma. She had an elective C-
section at 36 months and the twins were
healthy. A follow-up MRI delivered two
months later showed tumor recurrence so
she underwent additional surgery and then
radiotherapy. She is doing well 10 years
later.

What makes this case interesting from a
legal perspective is that, four months before
her presentation (one months before preg-

nancy), she saw another neurologist who
correctly diagnosed her with migraine. The
patient requested an MRI, but the neurologist
suggested treatment first.

The patient sued that neurologist for fail-
ure to diagnose. Her counsel argued that if
the first neurologist had conducted a scan,
the neoplasm would have been detected at
an earlier stage, which would have increased
her changes of survival. The patient also said
she would have not have elected to get preg-
nant had she known about this condition,
and that her twins were exposed to many
potential health risks during her treatment.

The neurologist had a strong defense in
that there was no medical indication for
neuroimaging, especially since she had a
long history of stable migraine and no
unusual symptoms at that time. Although
this seems sound to medical experts, a jury
may have thought different. The patient’s
lawyer could argue that she insisted on the
scan and the physician didn’t listen to her,
then follow up by complaining, “doctors
seem too busy to listen to us.” Mentioning
the twins and all the risks they were
exposed to during the mother’s treatment
can win yet more sympathy for the plaintiff.

In this case, the first neurologist settled
for $300,000 with the encouragement of the
malpractice insurance carrier to keep the
case from going to trial.

One Case, Many Implications

        



A number of circumstances can muddy the legal waters, such
as when a scan is justified but the patient cannot get the proper
insurance coverage, an uninsured patient who cannot afford to
pay out of pocket, or a claustrophobic patient who simply may
have insurmountable reservations about the technology. In such
cases, Dr. Black says it’s important for the physician to strongly
emphasize the recommendation for the imaging procedure to the
patient and insist they have it done. If the patient still declines, all
the physician can do is note the “informed refusal” on the
patient’s chart. 

The paper trail is the main defense a physician has, says Dr.
Black. “As a physician you cannot prevent lawsuits, but if you’re
smart you’ll make sure everything you do is documented,” he
says. “Through documentation you have a trail of defensibility.” 

The Cons to Therapy
One a diagnosis of migraine is made, it’s time to start looking at
some of the concerns associated with the potential therapies.
There are few medicolegal concerns surrounding the abortive
migraine therapies, as there are enough approved triptans to give
physicians ample choice in what they prescribe. But many of the
preventive treatments, particularly the calcium-channel blockers,
tricyclic antidepressants and some AEDs, are not FDA-approved
for this indication; for drugs that have lost their patent protec-
tion, it’s not likely they ever will be. Nevertheless, Dr. Black says
these can be used without legal fear due to the overwhelming
body of research and clinical experience establishing a benefit. “If
the determination for the medication is evidence-based and con-
sensus driven, that is considered to be a reasonable choice for
treatment,” he says.

When it comes to considering the potential problems with
medications, an FDA approval won’t always make it the safest

choice. Dr. Evans notes in The Handbook of Headache that trip-
tans can lead to myocardial infarction in patients with known
coronary disease, topiramate (Topamax) can cause kidney stones,
and valproic acid can lead to a neural tube defect. He says that it
is difficult, if not impossible, to truly advise patients of all possi-
ble side effects. “Even if you give patients a copy of the package
insert and they experience a side effect, their attorney could argue
you did not adequately explain the risk and that a layperson could
not possibly be expected to understand medical terms such as
thrombocytopenia or toursade de pointes without an explana-
tion,” says Dr. Evans. 

In addition, it’s important to consider the potential for abuse
for treatments. Dr. Evans says patients who become habituated to
butalbital and/or opiates can sue the physician for causing their
dependence. He also says it is important to be cognizant of the
comorbidity of depression and bipolar disorder and migraine as
potential suicide risks, as these patients could take an overdose of
a medication such as amitriptyline in a suicide attempt. 

A Pain for Physicians and Patients Alike
The medical liability situation may vary from state to state, but
the threat of getting sued even while providing the optimal level
of care is an unfortunate reality nationwide. The key to a good
defense often lies in maintaining a paper trail to account for
everything that was and was not done.

It is distressing that legal concerns have begun to infringe on
clinical decisions, leading to needless waste of scarce (and expen-
sive) medical resourses. Acknowledging these risks can go a long
way towards reassuring the physician that each of his or her deci-
sions are grounded more in concern for the patient than fear of
the consequences. As Dr. Evans says, “We all still practice defen-
sive medicine. It’s just a matter of the degree that we do it.” PN
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Emergent neuroimaging is recommended for:
• Thunderclap headache with abnormal neurological exam

Neuroimaging is recommended to determine if it’s safe to do a
lumbar puncture for:
• Headache accompanied by signs of increased intracranial pressure
• Headache accompanied by fever and nuchal rigidity

Neuroimaging should be considered for:
• Isolated thunderclap headache
• Headache radiation to the neck
• Temporal headache in an older individual  
• New onset headache in a patient who: is HIV positive; has a prior diag-

nosis of cancer; or is in a population at high risk for intracranial disease
• Headache accompanied by abnormal neurological exam, including
papilledema or unilateral loss of sensation, weakness, or hyperflexia 

Neuroimaging not usually warranted for:
• Migraine and normal neurological exam

No recommendation (some evidence for increased risk of intracra-
nial abnormality; not sufficient for recommendation):
• Headache worsened by Vasalva maneuver, wakes patient from sleep,
or is progressively worsening

No recommendation (insufficient data):
• Tension-type headache and normal neurological exam

Table 1: Guidelines for Neuroimaging in Acute Headache 

Source: US Headache Consortium, the American College of Emergency Physicians, and the American College of Radiology

                     


