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By Nathan Hall, Associate Editor

Malpractice risks force doctors to overuse 
resources and avoid high-risk cases. Here’s how to 

protect yourself while keeping the focus on the patient.
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N
eurologists are accustomed to solving complicat-
ed problems. Each symptom a patient reports is
a piece of the puzzle, a clue to an underlying
mystery. The conclusion may be tragic when the
big picture reveals a chronic disease or degener-

ative disorder, but at least when the uncertainty vanishes a
course of treatment is revealed.

This paradigm may be fundamental to a diagnosis, yet it
seems to only cause confusion when applied to a larger prob-
lem that affects the whole field of health care: skyrocketing
prices. These have risen sharply at every level of care, from the
amount physicians pay for liability insurance to what patients
pay at the pharmacy counter and their employers pay to pro-
vide health insurance. And as is often the case in situations
where there are multiple presentations, there are a wide variety

of mechanisms at work behind the scenes that prove resistant
to conventional treatment. 

Of course, the most commonly cited cause behind these
effects from a medical perspective is the medical liability sys-
tem. Lawsuits have made insurance premiums balloon in
recent years and caused more physicians to think about pro-
tecting themselves in addition to caring for their patients.
Analysts and political activists have called for caps on malplac-
tice settlements throughout the nation for years; even
President Bush said in his State of the Union address,
“Lawsuits are driving many good doctors out of practice... I
ask the Congress to pass medical liability reform this year.”
However, given the opposition that idea generates from certain
special interests, it is hard to get enthusiastic about his chances
of passing this initiative. It’s noteworthy that early reports

   



about the content of this year’s state of the union speech said it
would focus entensively on health care; after many rewrites, the
subject only filled two paragraphs of the transcript. If the chief
executive of the country gets squeamish at the thought of push-
ing for health care reform, what hope is there for individual doc-
tors to make an impact?

While physicians and lawyers argue from deeply entrenched
positions about the need for caps in the legal system, the insur-
ance companies point to another factor for the rising costs in
premiums: defensive medicine. Managed care providers blame
both sides for increasing premium costs, claiming doctors order
excessive tests merely to protect themselves. These costs, like the
high malpractice settlements, get passed along to patients.

It would be easy to say this is another attempt to pass the
buck, but like any symptom of a condition it deserves to be

viewed as a part of a systemic problem before it is dismissed.
After all, many physicians know a colleague who has faced a mal-
practice lawsuit at some point due to either a highly rare condi-
tion or a mistake made by another physician and a lawyer who
“ran the chart” to sue everyone who saw the patient. This shifts
the focus of medicine from doing what’s best for patients to
doing what’s necessary to protect the physician, which could lead
to unnecessary tests or, in some cases, not administering treat-
ments such as tPA for fear of being sued over adverse outcomes.

But if defensive medicine is an underlying problem of mal-
practice liability, how should it be defined? And once its presen-
tation is described, how can it be treated? For neurologists and
their patients, what’s the prognosis?

Statistics and Real-World
Experience
Studies conducted on defensive medicine show that the fear of
liability has entered into many practitioners’ decision-making
processes. In 2003 the American Medical Association and the
American Academy of Neurology conducted a professional
medical liability survey that found the way neurologists prac-
tice was changing rapidly. Of the 403 respondents in neurolo-
gy, 199 had made at least one change in their practices over the
last two years, more than 51 percent have begun referring com-
plex cases instead of treating them, with 91 percent of those
saying professional liability pressures were “somewhat” to
“very” important in making that decision. Another 33 percent

stopped providing certain services, with 84 percent of these
reporting that the pressure was “somewhat” to “very” impor-
tant here. 

In the summer of 2003, the Pew Charitable Trusts aimed to
get a specific snapshot of one particular crisis state by getting
information from 824 physicians in specialties at a high risk for
litigation such as neurology, emergency medicine,
obstetrics/gynecology, and radiology among others in
Pennsylvania. The results, which were published in JAMA
2005;293:2609-2617, found that nearly all (93 percent)
reported practicing defensive medicine. Of these, 92 percent
reported “assurance behavior,” in which they would order tests,
perform diagnostic procedures or refer patients for consulta-
tion to be sure their opinions were correct. When the admitted
defensive medicine practitioners were asked what their most

recent defensive act was, 43 percent reported using imaging
technology in clinically unnecessary circumstances. 

These results came as no surprise to Robert B. Surrick, Esq.,
Executive Director of Doctor’s Advocate, a physician advocacy
group headquartered in Pottstown, PA. He says he has been to
many hospitals across the state and during meetings with
staffers he often hears physicians say, “I order every test known
to man because I don’t want a plaintiff attorney asking me why
I didn’t order such-and-such a test.”

“The problem here is that lawsuits are just rampant.” Mr.
Surrick says, noting how 3,016 doctors were named in
Pennsylvania lawsuits in the fiscal year 2004-5 compared to
2,100 doctors named in 2003-4. “The physicians are forced to
practice defensive medicine.”

Stephen Gollomp, MD, a private practitioner in
Wynnewood, PA, admits he is one of those neurologists who
changed the way he practices due to legal vulnerability. He says
he now refers all patients who present with headache symp-
toms for imaging simply to be sure there isn’t a tumor or other
malformation present, even though the odds are remarkably
small. But, he adds, this is often not necessary, as many patients
have already had a scan performed before he sees them.

In Florida, another crisis state, Tampa-based private practi-
tioner and headache specialist Georgia Laliotis, MD says it is
also quite common to see patients referred by general physi-
cians come into the exam room with their CT scans ready for
inspection and other tests already performed. “This sometimes
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“When a patient asks you to do a test, you’re 
hard-pressed to say ‘no’ when there is a chance, no 
matter how small, that they could have a serious 
condition.” — Georgia Laliotis, MD

        



pushes me to think of new ways to test,” she says. 
Having completed her residency recently, Dr. Laliotis says

there is some awareness of the need to be cautious among resi-
dents, although much of the education still focuses on medicine.
“In our training, we’re told to do what is needed for our patients,
but in the real world we’re told to ‘cover your butt’,” she says.

In addition to the fear of malpractice driving extra tests, Dr.
Laliotis says some patients contribute to the process by asking for
more tests. “Let’s say a patient sees a commercial about a condi-
tion, and they start to think they have some symptoms of it.
When a patient asks you to do a test, you’re hard-pressed to say
‘no’ when there is a chance, no matter how small, that they could
have a serious condition,” she says.

Maureen A. Callaghan, MD, a neurologist in Olympia, WA
and President of the Washington State Neurological Society, says
she thinks all neurologists practice defensive medicine to some
extent. “For myself, I know that I am more concerned about
missing something than I was five to 10 years ago, so I order MRI
evaluations more frequently than I used to,” she says. “I never
used to think about if I might get sued or have a claim if I don’t
do an MRI scan, even when I think that the likelihood that the
study will be normal is high.” 

To Dr. Callaghan, the liability system seems random and
unpredictable.” Claims are more related to the severity of the out-
come rather than to true malpractice,” she says. “This is also the
case with jury awards. The award is more related to the severity of
the outcome rather than the degree of culpability on the part of
the physician.”

And like Drs. Gollomp and Laliotis, Dr. Callaghan says it is
quite common for a patient to be referred for neurological con-
sultation after already undergoing imaging studies. “Sometimes
these studies were not needed; sometimes the appropriate study
has not been ordered, and sometimes an imaging study shows a
finding that is of no consequence and the ordering physician
doesn’t know how to interpret it,” she says. “I think defensive
medicine is most often practiced in the emergency department by
emergency physicians. They deal with patients in difficult cir-
cumstances, who may be unreliable, and there is a higher risk of
a malpractice claim in these circumstances.”

Although it may be commonplace, the value of practicing
defensively may be questionable. An Illinois neurologist who
wished to remain anonymous says for all the safe feelings defen-
sive medicine ostensibly provides, there is no definitive evidence
that it actually helps to prevent lawsuits. “I don’t think it’s ram-
pant among neurologists, at least not the good ones who practice
with confidence,” he says. 

Nevertheless, he says there is a reason for fear among the neu-
rological community. The AAN guidelines may not call for a CT
scan for a headache patient, and 99 percent of the time a scan will
reveal nothing, but he says that one time could be very expensive

if the neurologist is held liable for negligence. At the macro level,
this sort of aggressive overuse ends up costing billions of dollars
as physicians try to dodge one unfortunate and quite rare event,
especially when the underlying problem had nothing to do with
the patient’s complaint. “It is not hard for a lawyer to swing the
jury into making the physician look negligent,” he says.

Quantified Costs 
For an Unclear Definition
Although there may be many examples of how defensive 
medicine is affecting the practice of medicine, it is hard 
to actually quantify how much it contributes to the rising costs
of health care. According to a recent report sponsored 
by America’s Health Insurance Plans and prepared by
PricewaterhouseCoopers, as much as two percent of the cost for
private health insurance can be attributed to “defensive medi-
cine” from physicians, which is defined by a doctor’s choice to
“perform a procedure or choose a more intensive procedure
than they think is medically necessary” to avoid a lawsuit. 

But according to Robert L. Knobler, MD, PhD, a neurolo-
gist in Fort Washington, PA, what is commonly called “defen-
sive medicine” may need a new definition. “Maybe I’m living
in a sheltered place, but I really don’t see where tests are being
ordered in a defensive matter,” he says “I see where tests are
being ordered in an appropriate manner.” 

Dr. Knobler says the cardinal rule for all physicians is,
“First, do no harm,” and in many situations this translates to
“get enough information to get an accurate diagnosis.” For
instance, he says if seeing a patient who has headaches after a
trauma, he would always order an MRI or an MRA to check
for underlying damage. “I will not necessarily send every per-
son with a headache for an MRI,” he says. “The threshold
should be if there is a reason to suspect a problem, then it
should be done.”

Although aggressive use of imaging and other diagnostic
testing is often cited as the definition of defensive medicine,
Dr. Knobler says this is unfair to physicians because every test
can reveal something about the patient. “Quite frankly, I think
there’s no such thing as a wasted test,” he says. “Some may say
it’s costly, but you don’t know that until you do the study. You
could find a rare case in an individual. And then the question
becomes, what cost do you place on a human life?”

All the same, Dr. Knobler says he has yet to see a statistic
showing these procedures are overdone. “What statistic is there
that shows there is a wanton use of these studies?” he says,
adding he feels the problem is that managed care providers balk
at paying the costs associated with any imaging procedures
even when they are warranted. “Because technology had
advanced, this shouldn’t put limits on the system,” he says.
“The system should advance accordingly.”
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Practicing Without Fear
Although the actual problem as well as the very meaning of
defensive medicine may be a subject for debate, at the end of the
day the omnipresent fear of a lawsuit remains. But there are ways
physicians can keep the focus on what is medically necessary for
their patients instead of protecting themselves from litigation. 

Dr. Knobler says practicing medicine is like playing base-
ball: “You’re no good at it if you’re no good at the fundamen-
tals.” He says the most important thing a physician can do is
establish a differential diagnosis by looking at the patient’s 
history, the onset of the condition, what makes it better, and
consider what the patient’s motivations are. From there, it’s
time to look for patterns consistent with the presentation, bear-
ing in mind that someone may have more than one condition
present. He says he personally does not read the background
from referring physicians; rather, he asks the patient what the
complaint is, examines him or her and then looks at the infor-
mation to see how it compares. He also says when patients
come in with their own scans, he interprets them himself
before reading the report. He also says he is not offended when
patients see physicians who have different opinions. 

“The really important thing is to listen to the individual’s
complaint,” he says. “Only by listening to patients do we really
understand them.” More times than not, he says, this will reveal
what tests are appropriate for the patient instead of simply order-

ing tests out of reaction to fears. “I don’t think physicians are
sued for not doing tests, I think they’re sued for not doing their
jobs,” he says. “It all comes down to getting a good history. You
can do all the tests in the world, but if you don’t do the right
thing for the patient, it won’t do any good.”

Dr. Laliotis also says a good history and exam can go a long
way towards indicating what tests may be warranted. She adds
that empowering patients by educating them about their condi-
tion and its potential treatments and tests is necessary. “I think a
lot of times, patients don’t know about health care,” she says.
“They see a commercial for a treatment for a condition and
think it applies to them, or they hear about a friend with a con-
dition and think they have it too, and they start asking about the
treatments.” Since there’s no way to stop the advertising and
word-of-mouth, Dr. Laliotis says physicians should advise
patients to get more information about their conditions from
reputable groups such as the AAN. 

Sometimes, the best defense is a good offense. Dr. Gollomp
says detailed documentation showing why each step was taken in

the diagnosis and treatment process is vital, since some lawsuits
hinge on the lack of proof that a test was performed. “If a test is
not documented, then the lawyer could argue that no test was per-
formed,” he says. “This is the standard for Medicare, and it’s also
true for the legal system.”

Healing a Sick System
While these precautions may help treat the most obvious prob-
lems associated with defensive medicine, they remain only a pal-
liative treatment for a symptom of the greater problem represent-
ed by the medical liability crisis. As Mr. Surrick says, “the only
way to stop defensive medicine is to stop malpractice suits. It’s
time that doctors get politically involved if they want to save
their own skins.”

Dr. Laliotis says decreasing the the fear of lawsuits could go a
long way towards returning the practice of medicine to its origi-
nal focus on the patient’s condition. Specifically, she advocates
putting caps on pain and suffering damages, having physicians
who are accused of malpractice tried by medical peers, and
assessing penalties against lawyers who file frivolous lawsuits. 

Dr. Knobler, who has opted out of Medicare and managed
care contracts entirely, says another solution would be to change
the current payment system for imaging and other procedures.
Right now, he says, payments are given strictly based on the serv-
ice but not the equipment used, so payments are the same for

MRIs taken with weak Tesla coils compared to those taken with
newer, better technology. “There should be payment related to
the quality of service obtained. Right now, rates are flat.”

Ultimately, Dr. Callaghan says the best solution is to reform
the liability system to make it more balanced and fair, which may
occur in some states sooner than others.  “In the meantime, indi-
vidual neurologists need to continue practicing neurology using
the best of their knowledge and skills, one patient at a time,” she
says. “The best predictor of a medical liability claim is the qual-
ity of the relationship between the physician and the patient. We
neurologists do have control over the quality of the interaction
that occurs between our patients and ourselves. In this manner
neurologists can put the emphasis back on treating the patient
rather than preventing risk, and the practice of neurology will
become more enjoyable once again.” PN
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“I don’t think physicians are sued for not doing tests,
I think they’re sued for not doing their jobs.” 
— Robert Knobler, MD, PhD

YOUR TURN: How has defensive medicine affected your practice?
What do you advocate to rectify it? E-mail us your thoughts on the
issue at letters@practicalneurology.com.

         


