
Structuring a legally- and financial-
ly-sound relationship with a
provider who may come into your

office on a part-time basis can be a
daunting and complex task. In fact, one
of the more common questions we
receive from dermatologists is how to
best structure such relationships. In the
majority of instances, a practice invites a
sub-specialist (Mohs and/or cosmetic) to
come into the office
to see patients on a
limited basis. In
some cases, the
physician will come
to the practice one
session per week,
bring his or her own
staff, and do his/her
own billing; where-
as, in other
instances the prac-
tice will provide
“turnkey” support
services to the
physician who may
otherwise come to
the office several days per week. Since
facts and circumstances vary in each
instance, it is recommended that prac-
tices document the proposed business
terms and solicit an opinion from expe-
rienced legal counsel on the best way to
structure the relationship. 

The determination of whether one
should be an independent contractor or
employee is a critical threshold issue. The
right classification can only be deter-
mined with an assessment of the relevant

federal income tax regulations. In addi-
tion, the parties must consider Medicare
re-assignment rules and the possible
implication of the Federal Anti-Kickback
Statutes in making the “right” classifica-
tion decision.

Federal Income Tax
Considerations
For federal tax purposes, proper classifi-

cation of the worker
affects how you pay
your federal income
tax, social security,
and Medicare taxes,
as well as how you
file your tax return.
Furthermore, classifi-
cation affects one’s
eligibility for employ-
er, social security, and
Medicare benefits, as
well as one’s tax
responsibilities. 

The tax courts
consider many facts
in deciding whether a

worker is an independent contractor or
employee. These relevant factors fall
into three main categories: behavioral
control, financial control, and the rela-
tionship of the parties. The IRS will
carefully analyze the fact pattern if it
suspects the taxpayer(s) are engaged in
activity with the intent to avoid federal
tax liability. In each case, it is impor-
tant to consider all the facts; no single
fact provides the answer. Consider the
following “fact” definitions:

Behavioral Control: These facts
show whether there is a right to direct
or control how the worker does the
work. For example, if the practice has
the right to set the doctor’s schedule
and control how he or she sees patients,
the doctor is most likely acting as an
employee. Furthermore, if one receives
instructions on how the work is to be
performed, this also suggests one is an
employee. According to IRS
Publication15.A, instructions can cover
a wide range of topics, including: 

• How, when, or where to do the
work;
• What tools or equipment to use;
• What assistants to hire to help
with the work; and 
• Where to purchase supplies and
services.
If one receives less extensive instruc-

tions about what should be done but
not how it should be done, one may be
an independent contractor. In the case
of medical practices, it is fairly com-
mon to provide limited instruction to
contract physicians. The key factor in
determining behavioral control is
whether the practice retains the right to
control the details of the physician’s
performance or has relinquished this
right. 

Financial Control: These facts
show whether there is a right to direct
or control the business part of the
work. For example:

• Significant Investment: If one has a
significant investment in the work per-
formed, independent contractor status
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may be suggested. A worker that invests
in and uses his own equipment when
working in the practice would tend to
look more like an independent contrac-
tor. While there is no dollar test, the
investment must be substantive.

• Expenses: If
the individual is
not reimbursed for
some or all busi-
ness expenses,
independent con-
tractor status is
more likely. This is
especially true if
the business
expenses are signif-
icant.

• Opportunity
for Profit or Loss:
If the individual
can realize a profit
or incur a loss
from the services
rendered, this sug-
gests one is more
in business for
themselves and
acting like an
independent con-
tractor. 

An independ-
ent contractor is
generally free to
seek out other
business opportu-
nities. The fact
they may do their
own advertising,
have their own
office location,
and do other work in the market will
support independent contractor status. 

How the practice pays the physician
is another factor that requires consider-
ation. Employees are generally guaran-
teed an hourly wage for an hourly,
weekly, or monthly period of time. For
medical practices, this can be a perplex-
ing issue since many independent con-
tractors are, in fact, paid an hourly rate

(although many are paid on a percent-
age of their collected fees). 

Relationship of the Parties: These
are facts that illustrate how the business
and the worker perceive their relation-
ship. For example:

• Employee
Benefits: Receiving
benefits, insur-
ance, retirement
contribution, or
other benefits is a
clear indication
one is acting like
an employee. Not
receiving these
benefits is not a
guarantee one is
an independent
contractor; howev-
er, this would be a
significant issue in
the overall deter-
mination. 

• Written
Contracts: A writ-
ten contract pro-
vides a good indi-
cation of the
party’s intent. If
other factors make
it difficult to
determine a work-
er’s status, the
presence of a writ-
ten contract can
be a more impor-
tant factor. 

Engaging a
worker with the
expectation the

relationship will continue indefinitely,
rather than for a specific time frame, is
generally considered evidence the intent
was to create an employer-employee
relationship. 

Misclassification of
Employees
If a practice classifies an employee as an
independent contractor but had no rea-

sonable basis for doing so, the practice
may be held liable for employment taxes
for that worker. If there is a reasonable
basis for not treating the worker as an
employee, the practice may be relieved
from having to pay all employment taxes
for the worker. To get this relief, the
practice must file all required federal
information returns on a basis consistent
with treatment of the worker. A number
of “relief” provisions can reduce or
potentially eliminate possible tax liability
arising from an IRS reclassification
audit. Whether or not the employer is
entitled to relief under one of the appli-
cable provisions of the Internal Revenue
Code, an employer can reduce or elimi-
nate any of its liability for federal
income tax withholding to the extent it
can show the tax has, in fact, been paid.
Generally, the employer provides such
proof by submitting IRS Form 4669,
whereby the worker certifies he or she
reported the amounts at issue on his or
her tax return and that any taxes due on
the return have been paid. Given the
complexity of this issue, consider con-
sulting experienced tax counsel. 

Medicare 
Reassignment Rules
Upon enrollment with Medicare, a
physician is assigned a provider identi-
fication number (PIN). After enroll-
ment, a physician may make a private
contract with a group practice to reas-
sign his or her right to bill and receive
Medicare payment to the organization;
such contracts should be in writing and
consistent with Medicare regulations.
The individual must complete the
CMS-855R form notifying Medicare of
the reassignment. When there are
changes in the information provided to
Medicare, the physician must notify
Medicare within 90 days. 

In an article in Part B News Online,
CPA Dennis Grindle states:

For your practice to bill for the
physician’s services, the physician
can only provide services within

“For universal
reassignment of 

all of a physician’s 
services, a bona fide
employer-employee

relationship must 
exist, which would 
be apparent if the 

practice provided a
worker a W-2.”

               



the four walls of the clinics/prac-
tice locations that are owned or
leased by your practice. On the
855R, you indicate the employ-
ment relationship of the physician
and list the practice locations
where the physician will regularly
provide services. So you’d better
not send (and bill for) the inde-
pendent contractor to provide
services elsewhere. 
This can be a vexing issue when the

contractor is providing surgical services
at an ASC or hospital outpatient
department outside the four walls of
the practice, for it appears this work
would be excluded from reassignment
to the practice. 

For universal reassignment of all of a
physician’s services, a bona fide employ-
er-employee relationship must exist,
which would be apparent if the practice
provided a worker a W-2. Without uni-
versal reassignment, one of the most
important aspects of the practitioner’s
services—the surgical component—is
outside of the financial control of the
practice. Notwithstanding, most derma-
tologic and cosmetic procedures are done
within the four walls of the practice.

Federal 
Anti-Kickback Statutes
The Federal Anti-Kickback Statute pro-
hibits the knowing or willful offer,
solicitation, payment, or receipt of any-
thing of value that is intended to
induce the referral of a patient for an
item or service that is reimbursable by
most federal programs, including
Medicare, Medicaid, and other pro-
grams covering veteran’s benefits. The
OIG believes the Anti-Kickback Statute
has been violated if one purpose of an
arrangement is to induce referrals,
notwithstanding the fact there may be
other legitimate purposes for which the
payment is made. As a result, virtually
any financial relationship between a
healthcare provider and a referral
source has potential anti-kickback

implications. Although an arrangement
is prohibited under the Statute only if
there is intent to induce referrals, the
government could infer such intent
from circumstantial evidence that sug-
gests the business relationship has been
established partly to induce referrals. 

Because of the breadth of the Anti-
Kickback Statute, the OIG has pub-
lished final rules, referred to as “safe har-
bors,” defining payment practices that
would not be subject to sanction or
enforcement under the Statute. Failure
to comply or fit within a safe harbor
does not make the activity per se illegal.
Rather, the safe harbors set forth specific
payment practices that, if fully met, will
assure the involved entities of not being
prosecuted criminally or civilly for the
arrangement under the Statute. 

Most relevant to the assessment of
worker classification status are the safe
harbors for equipment rental, space
rental, and employee status. The two
“rental” safe harbors have nearly identi-
cal requirements and apply in those
cases in which one is functioning as an
independent contractor. First, the lease
agreement must be set out in writing
and signed by the parties. Second, the
lease must cover all of the equipment
or space leased between the parties.
Third, a part-time lease must specify
exactly when and for how long the
space or equipment will be leased.
Fourth, the lease term must be at least
one year. Fifth, the aggregate rental
charge must be set in advance, consis-
tent with fair market value in an arms-
length transaction, and not determined
in a manner that takes into account the
volume or value of referrals or other
business generated between the parties.

In the case of the “employee” safe
harbor, assuming the worker otherwise
meets the tests as a bona fide employee,
the payment arrangement between the
parties is protected. As such, there is far
greater flexibility to structure the com-
pensation terms when this type of rela-
tionship exists. Many practices engage

independent contractors and pay them
on a percentage of collections. There is
no safe harbor for this type of payment
arrangement. This does not imply that
the payment arrangement is illegal;
however, it does suggest these types of
arrangements will face greater scrutiny
and must otherwise meet a fair market
value test to ensure no portion of the
payments made or received represent
payments to induce referrals. 

Consider All the Facts
Many factors determine the proper sta-
tus between a worker and a practice. It is
critically important for the practice to
set forth all relevant facts surrounding
the proposed business transaction and to
submit these facts to experienced tax
and legal counsel for an opinion on the
best structure. Given the consequences
of an improper or incorrect classifica-
tion, this investment of time and
resources to properly evaluate and docu-
ment the transaction will go a long way
in providing protection for all parties. 
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New in Your Practice
Confidence Booster. Despite distrust in the

FDA’s drug approval process, a survey indicates
the majority of physicians are confident in the safety
of approved drugs and feel the FDA has strict and
stringent standards for determining a drug’s safety
and efficacy. In fact, 85 and 86 percent of 1,039
primary care physicians surveyed by Muhlenberg
College Institute of Public Opinion and HCD Research
expressed confidence in drug safety and approval
standards, respectively. About half believe political
and commercial interests influence the FDA process.

But... Be aware that Pfizer’s Bextra (valdecoxib)
may bring patients to your office with potential-

ly fatal skin reactions, the FDA recently cautioned.
Reactions—most likely in the first two weeks of
treatment—have included Stevens-Johnson
Syndrome and toxic epidermal necrolysis. Skin rash,
mucosal lesions, or other allergic reactions require
discontinuation of Bextra, says Pfizer. The new label
notes that patients with a history of sulfa allergy
may be at an increased risk for skin reactions. 
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